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JURISDICTION OF THE COURT

Plaintiff and Appellee, Diane Powers, "Wife" herein, agrees
with the Defendant and Appellant, "Husband" herein, that this court
has

jurisdiction

to hear this appeal pursuant to Utah Code

Annotated § 78-2a-3(2)(i).

STATEMENT OF ISSUES PRESENTED FOR REVIEW

The sole issue presented for review is whether or not the
trial court abused its discretion in ordering the Husband to pay
the Wife alimony of $425 per month for a period of four years
whether she was or was not employed.

STANDARD OF REVIEW

In reviewing this case, the appellate court must uphold the
trial court's ruling unless a clear and prejudicial abuse of
discretion is demonstrated, Howell v. Howellf 806 P.2d 1209, 1211
(Utah App.)/ cert denied 817 P.2d 325 (Utah 1991) in that trial
courts may exercise broad discretion in divorce matters so long as
the discretion

is within

the

confines

of

legal precedence,

Whitehead v. Whitehead, 836 P.2d 814, 816 (Utah App. 1992).

DETERMINATIVE AUTHORITY

The Wife submits that the case of Jones v. Jones, 700 P. 2d
1072 (Utah 1985) is determinative.

STATEMENT OF THE CASE
NATURE OF CASE AND DISPOSITION IN THE LOWER COURT

Wife agrees with Husband's statement as to the nature of the
case and the disposition in the lower court.

STATEMENT OF FACTS

Those facts material to the issue presented by Husband's
appeal are as follows:
1.

The parties entered into a stipulation on all issues

except alimony and that sole issue was tried to the court.
2.

The Husband testified at trial that he was employed

earning $2,777 per month and that he had living expenses of $1,753.
3.

The Wife testified at trial that she was unemployed and

had monthly living expenses of $1,640.
4.

After hearing all evidence presented by the parties
2

relevant to the alimony issue, the trial court entered an order
requiring the Husband to pay the Wife alimony for a period of four
years at the rate of $5,500 per year payable at $425 per month.
(R.182, para 3)
5.

Supporting the alimony award, the trial court entered the

following findings of fact:
a.

The marriage of the parties is, based upon today's
standards,
marriage.

neither

a

short

nor

a

long

terra

It is a medium term marriage. (R.177,

para 6)
b.

Plaintiff is presently unemployed.(R.177, para 7)

c.

During the marriage of the parties, Plaintiff has
not had continuous, full-time employment. (R.177,
para 8)

d.

When the Plaintiff does obtain work, she will
likely have day care expenses in that she has two
children under her care one of which is in preschool and will not be in school on a full-time
basis until 1996.(R.177, para 9)

e.

When

Plaintiff

becomes

employed

she

will

be

required to pay one-half of the day care costs
incurred

while

she

is

out

employment. (R.177, para 10)
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of

the

home

for

Defendant has been employed by the Union Pacific
Railroad for five years and can expect reasonable
increases in salary. (R.177, para 11)
Plaintiff is a college graduate having received a
bachelors

degree

from

the

University

of

Utah.

Plaintiff is fully capable of employment and has no
physical, mental, or emotional

or

psychological

disabilities that would preclude full-time gainful
employment. (R.177, para 13)
Because the Plaintiff has historically

been the

sole and primary caretaker of the minor children,
it may take time for her to obtain meaningful,
permanent employment

in the

job market.

(R.178,

para 14)
Plaintiff's living expenses that are presented to
the court are not exorbitant. (R.178, para 15)
There are (3) persons in Plaintiff's household to
care for and the Defendant is only responsible for
his own household monthly expenses. (R.178, para
16)
The

Defendant

has

the

ability

to

pay

alimony.

(R.178, para 17)
Plaintiff has a need for alimony established by her
4

monthly expenses which are neither extravagant nor
unreasonable. (R.178, para 18)
6.

Wife was ordered to use her best efforts to obtain fulltime, gainful employment commensurate with her earning
capacity and to promptly report such employment to the
Husband. (R.188 para, 13)

7.

Husband

filed a motion to amend

findings of fact,

conclusions and decree. (R.190)
8.

The trial court denied the motion and sua sponte set the

matter for review on May 17, 1995 at 8:30 a.m. (R.274-275)
9.

The decree of divorce orders Husband to pay alimony at

the rate of $225 on the 15th and $200 on the 30th of each month
commencing with October 30, 1993 and terminating October 30, 1997.
(R.182, Para 3)
10.

The only alimony paid by the Husband is $405 in November

of 1993, $32.50 in December 1993 and $240 in February 1994.(R.321)

SUMMARY OF ARGUMENT

POINT I:

The decision in Bingham v. Bingham, 872 P. 2d 1065
(Utah App. 19941 is not applicable here.

POINT II:

The trial court was cognizant of the applicable law
relative to alimony when the Wife was awarded
alimony of $425 per month for four years.
5

POINT III:

The trial court fully considered and made findings
concerning the financial conditions and needs of
the Wife.

POINT IV:

The trial court fully considered the ability of the
Wife to produce sufficient income for herself.

POINT V:

The court fully considered the
Husband to provide alimony.

POINT VI:

The clean hands doctrine bars the Husband's claim.

POINT VII:

Husband is attempting to have the appellate court
consider matters that were not presented to the
trial court.

ability of the

ARGUMENT

POINT I

THE RECENT DECISION IN BINGHAM IS NOT ON POINT.

In his brief, the Husband gives great weight to the decision
handed down by the above entitled court in Bingham v. Bingham. 872
P,2d 1065 (Utah App. 1994) which stands for the proposition that an
alimony award cannot exceed the need demonstrated by the spouse.
This standard is not helpful in the

instant case because at

the time of trial, Wife had no income and monthly family expenses
for herself and her two children of $1,640 per month.

The trial

court awarded her alimony of $425 per month for four years only and
child support of $480 per month, creating a short fall of $635 per
month.
6

In order to encourage the Wife to immediately make up the
short fall in her family budget, she was ordered to seek gainful
employment, (R.188, para 13)

The court, however, observed that

when Wife becomes employed she will incur child care expenses in
that she has two children under her care, one of which is in preschool and will not be in school on a full-time basis until 1996,
(R.177, para 9)
Shortly after the trial, Wife obtained gainful employment and,
as foreseen by the trial court, her monthly expenses increased due
to child care expenses and her need to travel to and from work and
pay other work related expenses.

Her affidavit dated June 20,

1994, (R.319-322) shows that her monthly living expenses totaled
$2,458, an increase of $818 per month. (R.319-322)
Some of the more substantial increases were:
a.

Wife's mortgage payment, property taxes and real
property insurance increased from $426 per month to
$492 per month, a $66 increase.

b.

Telephone expenses increased from $60 per month to
$80 per month, a $20 increase.

c.

Medical expenses increased from $25 per month to
$30 per month, a $5 increase.

d.

Dental expenses increased from $25 per month to $30
per month, $5 increase.
7

e.

Wife now pays $66 per month for insurance.

f.

Wife

pays

an

average

of

$30

per

month

for

incidentals.
g.

Because Wife works in North Salt Lake, she travels
daily from Magna, Utah to North Salt Lake and her
automobile related expenses, i.e. gas, oil and
repairs have increased from $60 per month to $150
per month, a $90 increase.

h.

Because this case has been prolonged, the initial
retainer Wife paid her attorney has been exhausted
and she is required to pay attorney's fees of $200
per month,

i.

Wife's other expenses have increased from $50 per
month to $150 per month, a $100 increase.

The Wife's take home pay is $1,320 per month, see R.320, and
if the Husband pays child support and alimony as ordered by the
court, which he does not do, and one half of Wife's work related
child care expenses, which Husband does not pay, she suffers a
monthly short fall of $83.
POINT II

THE TRIAL COURT WAS COGNIZANT OF THE APPLICABLE LAW
RELATING TO ALIMONY.

It is clear from its bench ruling, R.423-429, that the trial
court was cognizant of the applicable law relative to alimony as
8

pronounced by the Utah Supreme Court in Jones v. Jones , 700 P. 2d
1072 (Utah 1985) which is set forth at page 1075 as follows:
This court has described the purpose of alimony: "[T] he
most important function of alimony is to provide support
for the wife as nearly as possible at the standard of
living she enjoyed during marriage, and to prevent the
wife from becoming a public charge." English v. English,
565 P. 2d at 411. With this purpose in mind, the Court
in English articulated three factors that must be
considered in fixing a reasonable alimony award:
[1] the financial conditions and needs of the wife;
[2] the ability of the wife to produce a sufficient
income for herself; and,
[3] the ability of the husband to provide support.
POINT III

As

THE TRIAL COURT CONSIDERED AND MADE FINDINGS
CONCERNING THE FINANCIAL CONDITIONS AND NEEDS OF
THE WIFE.

required

by

the

Jones case, the

trial

court

fully

considered the financial conditions and needs of the wife as set
forth in the following findings of fact (R.176-178)
7.
8.
9.

10.

16.

Plaintiff is presently unemployed.
During the marriage of the parties, the Plaintiff
has not had continuous, full-time employment.
When Plaintiff does obtain work, she will likely
have day care expenses in that she has two children
under her care one of which is in pre-school and
will not be in school on a full-time basis until
1996.
When Plaintiff becomes employed she will be
required to pay one-half of the day care costs
incurred while she is out of the home for
employment*
There are 3 persons in Plaintiff's household to
care for and the Defendant is only responsible for
his own household monthly expenses.
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In entering
contents

of

its findings, the trial court considered

the Wife's

financial

declaration

(Exhibit A)

the
and

determined that her monthly expenses were neither extravagant nor
unreasonable, see finding number 18 at R.178.
POINT IV

THE TRIAL COURT FULLY CONSIDERED THE ABILITY OF THE
WIFE TO PRODUCE A SUFFICIENT INCOME FOR HERSELF.

Also as required by the Jones case, the trial court fully
considered the ability of the Wife to produce a sufficient income
for herself and in that regard entered the following findings at R.
177-178:
13.

14.

POINT V

Plaintiff is a college graduate having received a
bachelors degree from the University of Utah. Plaintiff
is fully capable of employment and has no physical,
mental, emotional or psychological disabilities that
would preclude full-time gainful employment.
Because Plaintiff has historically been the sole and
primary caretaker of the minor children, it may take time
for her to obtain meaningful, common, permanent
employment in the job market.
THE ABILITY OF THE HUSBAND TO PROVIDE SUPPORT WAS
CONSIDERED BY THE COURT.

The third element required by the Jones case was likewise
fully considered by the trial court in dealing with the alimony
issue.

The trial court heard the testimony of the Husband as to

his income and the nature of his employment with Union Pacific
Railroad and reviewed the Husband's financial declaration (Exhibit
10

B) and after doing, found that the Husband had the ability to pay
alimony, see finding 17, R.178.

POINT VI

THE CLEAN HANDS DOCTRINE BARS HUSBANDS CLAIM.

Utah courts have adopted the doctrine that having sought
equity, it is incumbent upon a party to do equity. Hubble, et a L ,
v. Cache County Drainage District No 3. 123 Utah 405, 259 P.2d 893
(1953).
The Husband is reaching out to the equitable powers of the
court for relief from the trial court7s alimony award but does not
come to court with clean hands.

The record is clear that at the

time the notice of appeal was filed, June 9, 1994, the Husband was
delinquent in the payment of alimony in the sum of $2,297.50 and at
the hearing before the trial court on the Husband's request for a
stay of enforcement of the decree with respect to alimony, August
8, 1994, he was delinquent in the sum of $3,147.50. (R.319-322)
The Florida Supreme Court in the case of Blanton v. Blanton,
18 Southern Reporter 2d 902, (1944) ruled that under the "clean
hands" doctrine, a decree for the payment of alimony or child
support generally will not be vacated unless the petitioner has
paid up all alimony or support money due under such decree or by
his petition shows his inability to do so.
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In the instant case, the Husband has done neither, therefore,
the relief sought by him should be denied.

POINT VII

THE APPENDIX TO HUSBAND'S BRIEF CONTAINS DOCUMENTS
NOT PRESENTED TO THE TRIAL COURT.

The evidence presented at trial to show the Husband's income
and expenses comprised his testimony and Exhibits B, C and D.
After considering this evidence, the trial court determined that
the Husband had the ability to pay alimony. (R.178 para 17)

The

Husband is now attempting to have the above entitled court consider
additional evidence to show that he did not have the ability to pay
alimony.

The schedules and pro formas

at Tabs 4,5 and 6 of the

Appendix to the Husband's brief were not considered by the trial
court and, therefore, cannot be reviewed on appeal.

The Wife

objects to the inclusion of these documents in Husband's brief and
has filed a motion to strike.
CONCLUSION

The award of alimony was entered consistent with the standards
and guidelines established by the above-entitled court and the Utah
Supreme Court.

Therefore, the ruling of the trial court should

stand unaltered.
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Respectfully submitted.

Thrnnac:

P.
Rlnnrnncf
Thomas R.
Blonquist
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
FINDINGS OF FACT and
CONCLUSIONS OF LAW

DIANE F. POWERS,
Plaintiff,
v.

Civil No. 9249004208DA
THOMAS E. POWERS,
Judge Pat B. Brian
Defendant,
This matter came on for trial at 9:00

a.m., on Monday^

November 1, 1993, before the Honorable Pat B. Brian, District Court
Judge.

Plaintiff was present with her attorney, Thomas R.

Blonquist, and Defendant was present with his attorney, Robert M.
McDonald.
counsel,

After considerable discussion between the court and
followed

by

negotiations

between

the

parties,

a

stipulation and agreement resolving all of the differences between
the parties except the question of alimony, was entered into by the
parties, which stipulation is as follows:
1.

Defendant agrees to withdraw his motion for appointment

of custody evaluator filed in this action on or about June 7, 1993,
and his motion to amend answer inasmuch as this agreement resolves
all existing disputes regarding custody and visitation issues in

00163

this action.
2.

Subject to the terms of this stipulation and agreement,

Plaintiff shall be awarded sole custody of the minor children born
of the marriage, to wit: Trevor Thomas Powers, born March 23, 1985
and Chad Edward Powers, born February 22, 1990.
3.

As custodian of the children, Plaintiff shall have all of

the rights, privileges and obligations of a custodial parent except
to the extent such rights are expressly modified by the rights,
privileges and obligations of Defendant.

Plaintiff's rights as

custodian shall specifically include the following:
a)

subject to the provisions of paragraph 5, the sole

and exclusive right to reside with the minor children at such
residence as Plaintiff may determine;
b)

subject to the rights of Defendant as noted herein,

the right to make all decisions with respect to the general
and specific care, maintenance, protection and education of
the children including medical treatment, decisions as to
elective medical treatment, consent to emergency medical
treatment, decisions relating to any special needs of the
children and the remedies or treatment therefore; and,
c)

subject to the rights of Defendant as noted herein,

the right to make decisions with respect to all matters
relating to the health, education and well-being of the
2

00169

children.
4.

Defendant shall have the following specific rights and

duties:
a)

the rights of visitation with both children as

specified in the guidelines issued by the Third Judicial
District Court, a copy of which are attached hereto as Exhibit
"A" and incorporated herein by reference;
b)

the right to notice, consultation and input with

respect to any extraordinary medical treatment (i.e., any
medical treatment other than routine examinations or treatment
for minor illnesses);
c)

the right to notice, consultation and input with

respect to any elective medical treatment;
d)
when

the

the right to consent to emergency medical treatment
children

are with

Defendant

during

visitation

periods;
e)

direct access to school records and the right to

notice and participation in parent/teacher consultations and
conferences;
f)

direct access to all medical and dental records;

g)

the right to consultation and input with respect to

any special needs of the children;
h)

the right to notice, consultation and input with
3
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respect to all material matters relating to the health,
education and well-being of the children; and
i)

the duty to inform Plaintiff of the address and

telephone number where the children will spend the night
during Defendant's visitation.
5.

It is acknowledged that Defendant has entered into this

stipulation and agreement on the basis of currently existing
circumstances wherein Plaintiff resides with the minor children in
the Salt Lake City area and thereby presents no geographical
barriers to the exercise of Defendant's rights as herein stated.
It is expressly stipulated and agreed by the parties that if
Plaintiff moves to a location more than 150 miles from Salt Lake
City, or to a location outside the state of Utah, such move shall
constitute a substantial and material change of circumstances and
Defendant shall have the right to file and prosecute a petition to
modify the decree of divorce with respect to provisions relating to
custody and/or visitation.

Plaintiff shall immediately notify

Defendant of any intentions to move to a location noted above so as
to allow Defendant to exercise his right to petition the court as
soon as practicable. In the event Defendant files such a petition,
a custody evaluation shall be conducted at Defendant's expense by
a competent custody evaluator resident in the state of Utah to be
mutually agreed upon by the parties. If the parties are unable to
4
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agree as to the identity of the custody evaluator, the matter shall
be submitted to the court for determination.

Both parties shall

fully cooperate in the evaluation process. The custody evaluation
shall be presented to the court for consideration in connection
with the issues raised by Defendant's petition to modify.
In the event Plaintiff or Defendant move to a location more
than 50 miles from the Salt Lake City area, and the parties are
unable to agree as to a modified visitation schedule, Defendant and
Plaintiff shall have the right to file and prosecute a petition to
modify the decree of divorce with respect to the provisions
relating to visitation only.

Such move shall not be deemed a

substantial change in circumstances with respect to custody.
6.

Plaintiff and Defendant shall keep each other fully

advised as to their current residence addresses and telephone
numbers.
7.

Defendant shall pay to Plaintiff, for the use and benefit

of the minor children born of the marriage, a sum of money computed
in accordance with the uniform guidelines adopted by the court*
The current child support obligation is $240 per month per child,
a total child support obligation of $480 per month.
child

support

obligation

shall

be

automatically

Defendant's
adjusted

in

accordance with the then current child support guidelines in the
event Plaintiff obtains gainful employment.

Upon Defendant's

5
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request, Plaintiff shall promptly provide documentation as to the
amounts actually paid for work-related child care.

In the event

Plaintiff has been employed for at least six months during the
calendar year# Plaintiff shall be entitled to take the oldest child
born of the marriage as a dependency deduction under state and
federal income tax returns and Defendant shall be entitled to take
the youngest child as a dependency deduction on his state and
federal income tax returns.

In the event Plaintiff has been

employed less than six months during the calendar year, Defendant
shall be entitled to take both children as dependency deductions on
his state and federal income tax returns.
8.

a)

Plaintiff shall be obligated to pay and discharge

the indebtedness to Country Wide Funding which is secured by the
family home.

Plaintiff shall be obligated to indemnify Defendant

and save him harmless with respect to the claims of said creditor.
b)

Defendant shall be obligated to pay and discharge

the obligation to Credit Union One secured by his 1992 Chevrolet
truck.

Defendant shall indemnify Plaintiff and save her harmless

with respect to the claims of said creditor.
c)

Defendant shall be obligated to pay and discharge

the remaining indebtedness to Oxford Financial with respect to the
Park Regency time share plan at Park City, Utah.

Defendant shall

indemnify Plaintiff and save her harmless with respect to the
6
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claims of said creditor.
d)

Any debtor obligation not mentioned herein shall be

paid and discharged by the party who incurred the debt.
9.

a)

Plaintiff shall be awarded all right, title and

interest in and to the furniture, fixtures and appliances presently
located in the family home.
b)

Defendant shall be awarded all right, title and

interest in and to the 1992 Chevrolet truck presently in his
possession.
c)

Defendant shall be awarded all right, title and

interest in and to the 1982 Buick Regal.
d)

Defendant shall be awarded all right, title and

interest in the said Park Regency timeshare.
e)

Each party shall be awarded all jewelry, clothing

and personal effects presently in their possession.
10.

Plaintiff shall be expressly ordered to use her best

efforts to obtain full-time, gainful employment commensurate with
her earning capacity.

Plaintiff

shall promptly

report such

employment to Defendant including the amount of gross earnings
anticipated from such employment.

Upon Defendant's requests,

Plaintiff shall provide copies of her pay check stubs to verify the
amount of her earnings.
11.

The Defendant shall maintain health and accident coverage
7
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on the minor children of the parties so long as it is available at
a reasonable cost through his employment until each child reaches
majority.
Plaintiff

Defendant shall cooperate
to

legislation.

continue

coverage

on

in any efforts of the

herself

under

the

COBRA

Plaintiff shall be solely responsible to pay all

uninsured routine medical and dental expenses including routine
office visits, physical examinations and immunizations. Plaintiff
and

Defendant

shall

equally

share

all

other

reasonable

and

necessary medical and dental expenses not covered by insurance.
12.

The insurance policies with Gerber Life on the lives of

the minor children shall be owned and maintained by the Plaintiff.
13.

Plaintiff shall be awarded the family home located at

2642 South Melville Drive, Magna, Utah, as her sole and separate
property.
14.

Plaintiff is entitled to, as set forth in the Woodward

decision, one-half of the retirement or pension fund accumulated
during the marriage by Defendant through,his employment with Union
Pacific Railroad.
15.

Each party agrees to pay and discharge their own costs

and attorney's fees incurred in the prosecution and/or defense of
this action.
16.

Defendant agrees that his answer may be withdrawn and

that the Plaintiff may obtain a divorce without further notice to
8
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him so long as the provisions of the decree of divorce are
consistent with the terms of this stipulation and agreement.
The court heard, considered and approved the stipulation,
whereupon, the court heard testimony from the Plaintiff as to
residency and grounds and from both Plaintiff and Defendant on the
question of whether or not alimony should be awarded to the
Plaintiff and if so, in what amount.
After hearing and considering the evidence presented by the
parties and for good cause shown, the court now makes and enters
the following
FINDINGS OF FACT
1.

The court has jurisdiction over the parties and the

subject matter of the above entitled cause.
2.

Plaintiff

is

entitled

to

a

divorce

based

upon

irreconcilable differences with the decree of divorce to become
final on entry.
3.

The court finds that the stipulation of the parties is

reasonable and that the same should be included in the conclusions
of law and decree of divorce.
4.

Plaintiff and Defendant were married on April 14, 1984 at

Carbon County, state of Utah and since that time has been husband
and wife.
5.

Two children have been born as issue of the marriage, to
9
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wit: Trevor Thomas, born March 23, 1985 and Chad Edward, born
February 22, 1990.
6.

The marriage of the parties

is, based upon todays

standards, neither a short nor a long term marriage.

It is a

medium term marriage.
7.

Plaintiff is presently unemployed.

8.

During the marriage of the parties, Plaintiff has not had

continuous, full-time employment.
9.

When Plaintiff does obtain work, she will likely have day

care expenses in that she has two children under her care one of
which is in pre-school and will not be in school on a full-time
basis until 1996.
10.

When Plaintiff becomes employed she will be required to

pay one-half of the day care costs incurred while she is out of the
home for employment.
11.

Defendant has been employed by the Union Pacific Railroad

for five years and can expect reasonable increases in salary.
12.

During the last five years of the marriage, the Defendant

has accumulated a retirement and/or pension fund with the Union
Pacific Railroad.
13.

Plaintiff

is

a college

graduate

bachelors degree from the University of Utah.

having

received

a

Plaintiff is fully

capable of employment and has no physical, mental, emotional or
10
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psychological disabilities that would preclude full-time gainful
employment.
14.

Because Plaintiff has historically been the sole and

primary caretaker of the minor children, it may take time for her
to obtain meaningful, common, permanent employment in the job
market.
15.

Plaintiff's living expenses as presented to the court are

not exorbitant.
16.

There are (3) persons in Plaintiff's household to care

for and the Defendant is only responsible for his own household
monthly expenses.
17.

The Defendant has the ability to pay alimony.

18.

Plaintiff has a need for alimony established by her

monthly expenses which are neither extravagant nor unreasonable.
From the foregoing findings of fact, the court now makes and
enters the following
CONCLUSIONS OF LAW
1.

The Plaintiff should be awarded a decree of divorce

dissolving the bonds of matrimony heretofore existing between the
parties, the same to become final upon entry.
2.

One-half of the retirement benefits accumulated by the

Defendant through his employment with the Union Pacific Railroad
during the marriage of the parties should be awarded to her as set
11
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forth in the Woodward decision.
3.

This is an appropriate case for alimony and the Defendant

should be ordered to pay the Plaintiff $425 per month alimony at
the rate of $225 on the 1st and $200 on the 15th day of each month
to commence November 1, 1993 and terminate November 1, 1997 or
until the Plaintiff remarries, cohabits or is otherwise not
entitled to receive alimony, whichever occurs first.
4.

Even though the Plaintiff obtains gainful employment

while she is receiving alimony, she should receive $5,500 per year
for

four

(4) years

as

significant

financial

assistance

in

supporting herself during the next (4) years which will be a period
of financial adjustment for her.
5.

Plaintiff should be awarded sole custody of the minor

children born of the marriage, pursuant to the stipulation of the
parties.
6.

If the child support payment is delinquent, as defined by

U.C.A. Section 62A-11-401, or the child care expenses are not paid
as provided above, Plaintiff should be entitled to mandatory income
withholding relief pursuant to U.C.A. Section 62A-11-401, et seqfc
This income withholding procedure should apply to existing and
future payors and all withheld income should be submitted to the
Office of Recovery Services, State of Utah, until such time as
Defendant is no longer delinquent in his payment of child support
12
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to Plaintiff.
/",

DATED this /^ 0

day of January, 1994.
BY THE COURT

Pat B. Brian
Judge

MAILING CERTIFICATE
I hereby certify that on this

m

day of January, 1994F 1

mailed, postage prepaid, a true and correct copy of the foregoing
to:
Robert McDonald
Attorney at Law
Hermes Building, #200
455 East 500 South
Salt Lake City, UT 84111
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Thomas R. Blonquist, Esq., (0369)
Attorney for Plaintiff
40 South 600 East
Salt Lake City, UT 84102
Telephone: (801) 533-0525
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
DIANE F. POWERS,
DECREE OF DIVORCE i

^)L/-^6/

Plaintiff,
v.
Civil No. 9249004208DA
THOMAS E. POWERS,
Judge Pat B. Brian
Defendant.
Having heretofore made and entered its findings of fact and
conclusions of law, now in the accordance therewith, and upon
motion of Plaintiff and good cause appearing therefor, the court
now
ORDERS, ADJUDGES AND DECREES as follows:
1.

The bonds of matrimony heretofore existing between the

Plaintiff and the Defendant be and the same are hereby dissolved
and this decree of divorce shall become final upon entry.
2.

The retirement

and

pension

benefits

accumulated

by

Defendant during the marriage of the parties through his employment
with Union Pacific Railroad shall be equally divided between the
parties in accordance with the Woodward decision and a qualified
domestic relations order, to be prepared by the Plaintiff, shall issue.
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3.

Plaintiff shall receiveIalimonvxrom the Defendant over

the period of (4) years at the rate of $5,500 per year payable $425
per month, $225 on the 15th and $200 on the 30th of each month
commencing with October 30, 1993 and terminating on October 30,
1997.
4.

Plaintiff shall be awarded sole custody of the minor

children born of the marriage, pursuant to the stipulation of the
parties.
5.

Plaintiff shall have all of the rights, privileges and

obligations of a custodial parent except to the extent such rights
are expressly modified by the rights, privileges and obligations of
Defendant.

Plaintiff's rights as custodian shall specifically

include the following:
a)

subject to the provisions of paragraph 7, the sole

and exclusive right to reside with the minor children at such
residence as Plaintiff may determine;
b)

subject to the rights of Defendant as noted herein,

the right to make all decisions with respect to the general
and specific care, maintenance, protection and education of
the children including medical treatment, decisions as to
elective medical treatment, consent to emergency medical
treatment, decisions relating to any special needs of the
children and the remedies or treatment therefore; and,
2
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c)

subject to the rights of Defendant as noted herein,

the right to make decisions with respect to all matters
relating to the health, education and well-being of the
children.
6.

Defendant shall have the following specific rights and

duties:
a)

the rights of visitation with both children as

specified in the guidelines issued by the Third Judicial
District Court, a copy of which is attached to the findings of
fact and conclusions of law and incorporated

herein by

reference;
b)

the right to notice, consultation and input with

respect to any extraordinary medical treatment (i.e., any
medical treatment other than routine examinations or treatment
for minor illnesses);
c)

the right to notice, consultation and input with

respect to,any elective medical treatment;
d)
when

the right to consent to emergency medical treatment

the children

are with

Defendant

during

visitation

periods;
e)

direct access to school records and the right to

notice and participation in parent/teacher consultations and
conferences;
3
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f)

direct access to all medical and dental records?

g)

the right to consultation and input with respect to

any special needs of the children;
h)

the right to notice, consultation and input with

respect to all material matters relating to the health,
education and well-being of the children; and,
i)

the duty to inform Plaintiff of the address and

telephone number where the children will spend the night
during Defendant's visitation.
7.

The

award

of

custody

to

Plaintiff

is based

upon

currently existing circumstances wherein Plaintiff resides with the
minor children in the Salt Lake City area and thereby presents no
geographical barriers to the exercise of Defendant's rights as
herein stated, however, if Plaintiff moves to a location more than
150 miles from Salt Lake City, or to a location outside the state
of Utah, such move shall constitute a substantial and material
change of circumstances and Defendant shall have the right to file
and prosecute a petition to modify the decree of divorce with
respect to provisions relating to custody

and/or visitation.

Plaintiff shall immediately notify Defendant of any intentions to
move to a location noted above so as to allow Defendant to exercise
his right to petition the court as soon as practicable.

In the

event Defendant files such a petition, a custody evaluation shall
4
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be

conducted

at Defendant's

expense

by

a competent

custody

evaluator resident in the state of Utah to be mutually agreed upon
by the parties.

If the parties are unable to agree as to the

identity of the custody evaluator, the matter shall be submitted to
the court for determination. Both parties shall fully cooperate in
the evaluation process. The custody evaluation shall be presented
to the court for consideration in connection with the issues raised
by Defendant's petition to modify.
In the event Plaintiff or Defendant move to a location more
than 50 miles from the Salt Lake City area, and the parties are
unable to agree as to a modified visitation schedule, Defendant and
Plaintiff shall have the right to file and prosecute a petition to
modify the decree of divorce with respect to the provisions
relating to visitation only.

Such move shall not be deemed a

substantial change in circumstances with respect to custody.
8.

Plaintiff and Defendant shall keep each other fully

advised t as to their current residence addresses and telephone
numbers.
9.

Defendant shall pay to Plaintiff, for the use and benefit

of the minor children born of the marriage, a sum of money computed
in accordance with the uniform guidelines adopted by the court.
The current child support obligation is $240 per month per child,
a total child support obligation of $480 per month.

Defendant's

5
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child

support

obligation

shall

be

automatically

adjusted

in

accordance with the then current child support guidelines in the
event Plaintiff obtains gainful employment.

Upon Defendant's

request, Plaintiff shall promptly provide documentation as to the
amounts actually paid for work-related child care.

In the event

Plaintiff has been employed for at least six months during the
calendar year, Plaintiff shall be entitled to take the oldest child
born of the marriage as a dependency deduction under state and
federal income tax returns and Defendant shall be entitled to take
the youngest child as a dependency deduction on his state and
federal income tax returns.

In the event Plaintiff has been

employed less than six months during the calendar year, Defendant
shall be entitled to take both children as dependency deductions on
his state and federal income tax returns.
10.

If the child support payment is delinquent, as defined by

U.C.A. Section 62A-11-401, or the child care expenses are not paid
as provided above, Plaintiff shall be entitled to mandatory income
withholding relief pursuant to U.C.A. Section 62A-11-401, et seq.
This income withholding procedure shall apply to existing and
future payors and all withheld income shall be submitted to the
Office of Recovery Services, State of Utah, until such time as
Defendant is no longer delinquent in his payment of child support
to Plaintiff.
6
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11.

a)

Plaintiff shall be obligated to pay and discharge

the indebtedness to Country Wide Funding which is secured by the
family home.

Plaintiff shall be obligated to indemnify Defendant

and save him harmless with respect to the claims of said creditors.
b)

Defendant shall be obligated to pay and discharge

the obligation to Credit Union One secured by his 1992 Chevrolet
truck.

Defendant shall indemnify Plaintiff and save her harmless

with respect to the claims of said creditors.
c)

Defendant shall be obligated to any and discharge

the remaining indebtedness to Oxford Financial with respect to the
Park Regency timeshare plan at Park City, Utah.

Defendant shall

indemnify Plaintiff and save her harmless with respect to the
claims of said creditor.
d)

Any obligation not mentioned herein shall be paid

and discharged by the party who incurred the debt.
12.

a)

Plaintiff shall be awarded all right, title and

interest in and to the furniture, fixtures and appliances presently
located in the family home.
b)

Defendant shall be awarded all right, title and

interest in and to the 1992 Chevrolet truck presently in his
possession.
c)

Defendant shall be awarded all right, title and

interest in and to the 1982 Buick Regal.
7
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d)

Defendant shall be awarded all right, title and

interest in the said Park Regency timeshare.
e)

Each party shall be awarded all jewelry, clothing

and personal effects presently in their possession•
13.
gainful
Plaintiff

Plaintiff shall use her best efforts to obtain full-timer
employment

commensurate

shall promptly

with

her

earning

capacitye

report such employment to Defendant

including the amount of gross earnings anticipated from suclr*
employment.

Upon Defendant's requests, Plaintiff shall provide

copies of her pay check stub to verify the amount of her earningsc
14.

The Defendant shall maintain health and accident coverage

on the minor children of the parties so long as it is available at
a reasonable cost through his employment and until each child
reaches majority. Defendant shall cooperate in any efforts of the
Plaintiff

to

legislation.

continue

coverage

on

herself

under

the

COBRA

Plaintiff shall be solely responsible to pay all

uninsured routine medical and dental expenses including routine
office visits, physical examinations and immunizations. Plaintiff
and

Defendant

shall

equally

share

all

other

reasonable

and

necessary medical and dental expenses not covered by insurance.
15.

The insurance policies with Gerber Life on the lives of

the minor children shall be owned and maintained by the Plaintiff.
16.

Plaintiff shall be awarded the family home located at
8
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2642 South Melville Drive, Magna, Utah, as her sole and separate
property.

The legal description of said real property is:
Lot 141, Green Meadows Estates No. 3,
according to the official plat thereof
recorded in the office of the County Recorder
of Salt Lake County, State of Utah.

17.

Each party shall pay and discharge their own costs and

attorney's fees incurred in the prosecution and/or defense of this
action.
DATED this

day of January, 1994.
BY THE COURT

O.

^L

I*at B. Brian
Judge

^\

<W

MAILING CERTIFICATE
I hereby certify that on this / /) day of January, 1994, I
mailed, postage prepaid, a true and correct copy of the foregoing
to:
Robert McDonald
Attorney at Law
Hermes Building, #200
455 East 500 South
Salt Lake City, UT 84111
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awarded; or, if it is, that it be based on the sum of $1,640,
or whatever other amount the Court deems is appropriate for her
claimed living expenses, less the child support, and then less
her income, for a period of one year, with an order that she
specifically use her best efforts to obtain gainful employment,
I submit that after a year he should no longer be required to
provide unemployment insurance to his wife.
On that basis, your Honor, I submit it.
THE COURT:

Thank you.

MR. BLONQUIST:

Brief response?

Thank you, your Honor.

I think each

of these cases is different, as the Court is well aware.
mindful of the decision that Counsel has quoted.

I am

I think in

this particular case the Court has got to balance, as is always
the case.

We donft have a 34-year marriage.

So, we don't.

Normally, in a 34-year marriage, the alimony provisions are
looked at based upon the status of the parties at that time,
with, normally, assets pretty well paid for, no children to be
concerned about, and those factors.

Where we have here a home

that's not paid for, that has to be provided as the family home
for the children, and we have a nine-and-a-half-year marriage,
and we have two small children, one nine and one three.
You take all of these factors into consideration,
this is an alimony case.

This is a case that warrants the

receipt by my client and the payment by the defendant of an
amount, so that she can be maintained.

We leave it to the
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sound discretion of the Court, in that the alimony to be
awarded in this case should be in the range of $450 to $500 a
month, and under the facts of this case that will —

that is

certainly in keeping with all of the decisions on this subject
that have been made by our Supreme Court, when they have been
dovetailed into the facts of this particular case.
We would submit it.
THE COURT:

Do both sides submit?

MR, MCDONALD:
THE COURT:

Yes, your Honor,

The only issue remaining in this divorce

action is the issue of alimony.
from the parties.

The Court has heard testimony

The Court has heard testimony regarding the

financial statements and the income of the respective parties.
The Court has heard testimony regarding the length of the
marriage, the age of the children, the historical employment of
the defendant, the historical unemployment of the plaintiff
during the marriage, and other factors which the Court is
required to consider in developing the appropriateness of
either awarding or not awarding alimony; and, if a grant of
alimony is made, how much and for how long?
The standard test to be applied regarding the
question of alimony is, essentially, the need for alimony by
the plaintiff, the ability to pay the money by the defendant,
and the ability to obtain employment, meaningful, gainful
employment by the plaintiff.
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The Court finds as follows:
of the marriage.
the children.

There are two children

The plaintiff is the physical custodian of

One child is preschool, and will not commence

kindergarten until 1995, and perhaps 1996, depending on the age
of the child.
The Court further finds that this is neither a
short-term nor a long-term marriage.

It is a medium-term

marriage of approximately ten years.
The Court finds that the plaintiff is currently
unemployed.

The Court further finds the plaintiff has been

employed sporadically during the course of the marriage.

The

Court finds the plaintiff has endeavored to obtain employment.
The Court finds that, should the plaintiff become employed,
that an additional expense which by statute would be required
to be borne by the defendant is one half of any day care costs
incurred while the plaintiff is out of the home for employment.
The Court finds that, historically, the defendant has
been meaningfully and gainfully employed, and at the present
time has employment with the Union Pacific Railroad, in an
1

approximate amount of $2,700 per month.

The Court finds

further that the probability of that gross monthly income
increasing is substantial.

The defendant will, if the current

pattern of employment proceeds, remain employed with the Union
Pacific Railroad, and can expect reasonable increases in his
monthly and annual income.
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The Court finds that the plaintiff is capable of
employment.

The plaintiff has a college education.

The

plaintiff has no physical, mental, emotional or psychological
disabilities that would preclude gainful employment.
The Court further finds that, because of the
historical role the plaintiff has filled as the primary
caretaker of the children, during the marriage, it may take
some time for the plaintiff to obtain meaningful, permanent
employment in the job market.
The Court does find there is a need for alimony
established by the monthly expenses submitted by Plaintiff.
The Court finds that those expenses are neither extravagant nor
unreasonable.
The Court further finds that the plaintiff,
basically, has three persons in her household to care for.

The

defendant currently is responsible only for his own household
monthly expenses.
The Court finds that the defendant has the ability to
pay alimony.

There has been, apparently, on a temporary basis,

the payment of alimony somewhere between $400 and $500 per
month since a date prior to today's hearing.
The Court further finds that the plaintiff has the
ability to obtain gainful employment, and should expect to do
so.
Based on all of the factual findings of the Court,
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the Court concludes that this is an appropriate case for the
awarding of alimony.

Based on those findings and that legal

conclusion, the Court orders alimony to be paid by the
defendant to the plaintiff as follows:

The defendant will pay

to the plaintiff $425 per month in alimony.

$225 will be paid

on the 1st day of each month, and $200 on the 15th day of each
month, commencing November 1, 1993.

Those payments in those

amounts will be paid until November 1997, or until the
plaintiff remarries, cohabits, or in some other way legally
makes herself ineligible for alimony.

The total alimony award,

absent some intervening contact by Plaintiff, will be $5,100
per year, for four years.
The Court is of the opinion that both parties will
understand that the alimony is not permanent.

The plaintiff,

accordingly, can make arrangements to become employed, become
self-reliant, and to assume what will be her responsibility for
the entire time the children are minors, to assist
significantly in their care and financial support.
The defendant will understand that for the next four
years there will be the requirement to cinch his financial
belt, the same as the plaintiff must cinch hers, and that while
the youngest child is still, basically, in the home, that
either the mother be the primary caretaker, or a day care
center will fill that responsibility.

But in either case,

there are expenses incurred by the plaintiff that must be
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shared by the defendant.
The Court reminds both parties that one blanket will
no longer cover two beds, and that it will be a time of
financial adjustment for both parties.
All other issues in this case have been resolved by
stipulation.
The Court orders that counsel for Plaintiff prepare
findings of factf detailed, exhaustive, findings of fact,
relating to the trial on the issue of alimony.

The appropriate

orders be prepared, reflecting the Court's ruling.

And that

those findings and conclusions and the decree of divorce also
reflect the stipulation of the parties regarding all other
issues in this case.

Those documents are to be submitted to

the Court for signature on or before November 15, 1993.

The

divorce will be final on the signing of the findings of fact,
the conclusions of law, and the decree of divorce.
Anything further?
MR. McDONALD:

A couple of items of clarification, I

want to be sure I understand.

I take it the alimony award is

only during the period of her unemployment.

If she is

employed, he would be relieved during the period of her
employment.
THE COURT:

No.

The alimony award is for 48 months,

commencing November 1, 1993, and it will be a permanent order
of the Court.
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MR. MCDONALD:
THE COURT:

Even if she works?

Yes, to November 1, 1997, unless the

plaintiff remarries, cohabits, or engages in some other
activity which would disallow the receipt of alimony.
Anything further?
MR. BLONQUIST:

No, your Honor.

I will prepare the

appropriate papers.
THE COURT:

Good luck to both parties.

The Court

offers, by way of suggestion, for whatever it may be worth,
that there is a certain amount of hostility and bitterness that
occurs when people go through a divorce.

The Court would like

to see you from today forward put that behind you, move on with
your lives.

You are young.

You have basically your entire

adult lives to live from this day forward.

The hope and the

expectation is that you will re-establish your lives in
whatever direction you want them to take, and at some point in
time put all of the bitterness of this divorce behind you.
Keep in mind that whatever you do, the welfare of those two
minor children should be uppermost in your minds.
(This proceeding was concluded.)
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